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1. Introduction 

Causation in marine insurance sets a legal basis in determining the liability of insurers. The 
leading authority has placed the proximate cause as a question of facts. Paradoxically, each case may 
have totally different facts that make the application of the proximate cause to be inconsistent. 
Consequently, it causes confusion in determining the proximate cause of a loss due to each case's 
great complexity of facts. An interesting argument by Black J who said that “I know of no problem 
in the whole science of the law more abstruse than that of causation”. While it is true that causation 
in marine insurance is not easy to be consistent, it still has some coherent precedents that the courts 
can use. Therefore, the courts should stick to coherent precedents to ascertain the proximate cause of 
a loss to make their decision become entirely predictable (Leong et al., 2020).  

Initially, the proximate cause was the nearest in time to the loss. However, it has been changed 
by Leyland Shipping CO Ltd v Norwich Union Fire Insurance Society Ltd. The case concerned 
about which one should be considered as the proximate cause of the sinking ship between the initial 
peril due to the holes caused by the torpedo and the subsequent peril in the form of the gale. The 
court held that the initial peril was the most efficient cause of the loss. It sets an important precedent 
because the courts should scrutinize the proximate inefficiency instead of relying on the nearest time 
rule. It suggests that the initial cause may become much more efficient to affect a loss than the latest 
cause. However, the new rule raises a new issue (Kar & Navin, 2021).  
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Abandonment of the initial rule may create an issue to identify the proximate cause. It is because 
the new rule provides a space to recognize multiple causes. Generally, where there are more than 
one or more various causes, one of them should be selected as the most efficient cause to create a 
loss. However, it is not easy to apply when there are two equal efficient causes. For example, 
suppose one of them is insured by a policy. In that case, it will not automatically make the insurer to 
be liable because two conditions should be assessed whether there is an excluded peril or an 
uninsured peril operating concurrently with the insured peril. These conditions have different results. 
If they operate concurrently, the excluded peril prevails over the insured peril, and the insurer is not 
liable in this situation. In contrast, the insurer is liable if the uninsured peril and the insured peril 
work in conjunction to cause a loss due to the operation of the insured peril. These rules are the main 
legal precedent in a situation where there are two causes operating concurrently (Zheng et al., 2020). 
However, although the rules have become a question of law, they are not a strict rule in practice. It 
can be seen after the decision of the Global Process Systems Inc v Syarikat Takaful Malaysia 
Berhad (The Cendor Mopu), where the courts held that inherent vice and perils of the sea could not 
occurred concurrently to cause a loss.   

This case is important because it imposes liability on insurers in a situation where there is a peril 
of the sea that has intervened in the process of inherent cause to cause a loss. In addition, it makes 
causation in marine insurance to be more complicated. It may deny the rule stating that the excluded 
peril takes priority over the insured peril. For instance, if in a situation where there are two 
competing causes involving the excluded peril is inherent vice and the insured perils are perils of the 
sea, the excluded peril cannot take over due to there being any concurrent proximate causes in such 
situation. It demonstrates that consistency is not guaranteed in the application of the proximate cause 
(NG, 2010).  

A potential issue arises as to which one should be followed between a question of fact or a 
question of law in applying the proximate cause. However, essentially, consistent results of the 
application of the proximate cause should be made to give benefits, such as predictability, for both 
insurers and assureds. Hence, this study aims to find out the possibility of the consistent application 
of causation rules. Its aim is important to know how the established precedents should be followed. 
In order to achieve the aim, the research method will be based on an examination of relevant cases 
and statutory laws, especially the Marine Insurance Act 1906 (The MIA 1906), along with additional 
information provided by relevant law reports, journal articles, and books, that will give a 
comprehensive view on a possibility to apply proximate cause consistently. First, it will discuss the 
evolution of the proximate cause in marine insurance. Second, it will examine the application of the 
concurrent causes based on the leading cases to provide general causation rules. Third, it will expose 
some perils that generally lead to disputes between assureds and insurers and examine the 
application of the proximate cause in each peril. Fourth, it will examine the comparison between the 
old precedent and the new precedent to establish consistent rules of causation. This chapter will also 
derive some important principal rules from the relevant cases to reduce the issue of inconsistency. 
The study will conclude that inconsistency can be reduced by applying coherent principle rules to 
make predictable results (Nwafor & Walker, 2020).    

Section 55 (1) of the MIA 1906 is silent about the definition of the proximate cause. Thus, it is 
important to describe the definition of the proximate cause. Prior to the MIA 1906, the rule to 
ascertain a proximate cause was by applying the chain of the cause in a time frame. It means that the 
last or immediate cause to the loss was deemed as a proximate cause in the point of time, in Pink v 
Fleming, where the ship was involved in a collision during its voyage. The ship was repaired, and a 
part of the goods was discharged to support its repairs. After completion of the repairs, the 
discharged goods were handled and reloaded to the ship’s board. Consequently, the process of the 
repairs and the reloading led to delay, and a few goods were damaged on arrival. An issue arises as 
to whether the collision or the delay and the handling of the goods should be considered the 
proximate cause. The court held that the proximate cause was the delay and the handling of the 
goods, not the collision. The court reaffirmed the way marine insurance recognized the proximate 
cause at that time by stating, “the last cause only must be looked to, and the others rejected, although 
the result would not have been produced without them”. It made the proximate cause to be a 
question of law. It had been sustained as the rule of law until the application of the proximate cause 
inefficiency (Dupré & Perluss, 2016).  
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In Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd, in which the House of 
Lords replaced the prevailing view that the proximate cause was the latest cause of the loss. The 
Ikaria was insured under a policy covering perils of the sea but excluding war perils. During its 
voyage, it was hit by a torpedo launched by a submarine. Although it had severe damage of two 
holes which the torpedo made, it successfully reached the outer harbor of Le Havre. However, it 
eventually sank due to the gale, because of leakage from the holes caused by the torpedo. The issue 
was the proximate cause of the total loss of the ship. If the proximate cause were the torpedo, the 
insurer would not be liable for the exclusion policy. In contrast, the insurer would be liable if the 
loss was caused by the gale (Hee et al., 1999). The House of Lords held that the loss caused by the 
torpedo by applying a new precedent to ascertain the proximate cause, in which the proximate cause 
in efficiency. It is noteworthy that causation is a net instead of a chain. It makes the new precedent is 
more accurate and reasonable than the previous precedent. It is because where a ship sails, it has 
many possibilities to be exposed by risks even in a short period of a voyage, and every event may 
lead to various incidents in which one of them may subsequently become an immediate cause to a 
loss. However, the immediate cause may have a causal link to the previous event and is unlikely as 
an efficient cause of the lost. In other words, the inception of the risk is more likely to be the 
proximate cause of a loss rather than the latest one. Considering the first peril by looking at its 
possibility to generate a loss is a major distinction between Pink v Fleming and Leyland Shipping 
Co Ltd v Norwich Union Fire Insurance Society Ltd. However, under particular circumstances, an 
intervening cause will break the net of causation (Abbott & Holland, 2013).   

An intervening cause is an independent event that comes between the initial event and the final 
loss. If an intervening cause occurs after the occurrence of an insured peril, the proximate cause will 
be superseded from the insured peril to the intervening cause. It is illustrated in Lind v Mitchel, 
where the ship was damaged by ice and severely leaked. Then, the master set fire to the ship to 
prevent potential danger to navigation, and it was abandoned afterwards. Eventually, the ship sank 
long after it was burned and abandoned. The court held that the loss was proximately caused by the 
unreasonable abandonment of the ship, which means that negligence of the master prevailed over 
the leakage. However, not all intervening causes will break the net of causation because only the 
intervening cause that is predominantly efficient to be considered as the proximate cause. Thus, in 
the absence of any other intervening cause, an insurer will be liable to the loss caused by the initial 
peril as long as it is satisfied to be agreed following the parties’ intentions or common sense view 
(Akyuz, 2015).   

It is noteworthy that the test of efficiency should use a commonsense view. The view does not 
require the judges to use sophisticated knowledge to ascertain the proximate cause of a loss. It is 
because “causation is to be understood as the man in the street and not as either the scientist or the 
metaphysician, would understand it. Cause here means what a business or seafaring man would take 
to be the cause without too microscopic analysis but on a broad view.” In addition, the courts should 
consider and examine the parties’ intentions by looking at whether the facts correspond with the 
intentions of either parties to cover risks pursuant to the contract between them. It is because 
assureds and insurers usually find it difficult to find the precise words to describe the risks they want 
to cover (Van den Bergh et al., 2002).  

The proximate inefficiency gives room for more than one proximate cause to generate a loss. It is 
because the level of reality, predominance, and efficiency of a particular cause does not prevent 
other causes to have an equal or nearly equal level with that cause to create the loss. It suggests that 
concurrent causes require more than one efficient cause to create the loss. These efficient causes fall 
into two categories, namely independent and interdependent causes. Concurrent proximate causes 
may arise not only in a situation that has independent causes but also in a situation where there are 
interdependent causes involved to cause a loss. Both of them are valid to be concurrent causes if 
their resulting loss is indivisible. The difference between these causes is that independent concurrent 
causes do not have a causal link between them because the link only exists between each of them 
and the loss, while interdependent concurrent causes are unable to cause the loss without a causal 
link among the causes. However, there is inconsistency whether concurrent proximate causes exists 
or not in a situation where there are two independent causes involving inherent vice and perils of the 
sea (Feichtner, 2020).  
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In JJ Lloyd Instruments Ltd v Northern Star Insurance Co Ltd (The Miss Jay Jay), a case of a 
marine hull policy, where the ship was defectively designed for a trip from Hamble to Deauville. 
The faulty design made it be unseaworthy. During its return voyage to Hamble, the ship encountered 
adverse sea, and when the ship arrived at the port, it was found that it had suffered damage during its 
voyage to Hamble. One of the issues arose whether the faulty design and the adverse sea had an 
equal efficiency to cause the loss or not. The court held that both of them had the equal efficiency to 
cause the loss by using a commonsense view because the loss would not have occurred but for a 
combination of these independent causes. However, this case has an opposite position with the 
ruling of the Cendor Mopu in terms of the concurrent causes. The oil rig was transported from Texas 
to Malaysia on a barge with its three giant legs extending some 300 feet into the air. The oil rig was 
insured under an all-risk policy of the Institute Cargo Clause, in particular, an exclusion policy of 
clause stating that “loss, damage or expense caused by inherent vice or nature of the subject matter 
insured.” During its voyage, the legs suffered a progressive cracking arising from fluctuated stresses. 
After reaching Saldanha Bay, the legs were repaired due to their fatigue cracking. However, an 
effort to repair the legs did not prevent them from breaking off. An important issue was that the 
court had to decide the proximate cause among possible causes (Chen et al., 2019).  

The causes were an inherent vice, perils of the sea in the form of the stresses put upon the legs 
caused by the height and direction of the waves encountered by the barge, or a combination of them. 
To dismiss the concurrence of causes, the court held that the proximate was the perils of the sea 
because the loss caused by inherent vice only occurred in a situation where there is no intervention 
of any fortuitous accident or casualty. As a result, inherent vice could not work in conjunction with 
the perils of the sea to create the loss. It shows that if the loss is developed by any fortuitous external 
accident, the inherent vice is no longer an efficient chain to the loss. In contrast, in the absence of 
external causes, inherent vice remains to be efficient as long as the nature of the subject matter 
insured becomes the sole cause of the loss. Consequently, the test to ascertain the proximate cause 
will depend on the facts of each case along with the way of the courts to use common sense view, 
and insurers should stop using their defense based on inherent vice if there is an intervention of 
external causes to the loss. However, The Miss Jay is still relevant to follow for any courts as to 
indemnity in a situation where there are an uninsured peril and an insured peril operating 
concurrently (Tiller & Richards, 2018). 

According to The Miss Jay Jay, if there are two causes causing the loss concurrently, one is 
insured peril, and the other is uninsured peril, the assured will be entitled to cover. The rule is 
reaffirmed by IF P and C Insurance Ltd v Silversea Cruises Ltd, where the assureds claimed that 
their loss caused from the effects of the terrorist acts and the cancellation of reservations by 
passengers due to the warnings of the United States government as to the terrorist acts. The court 
held that the terrorist acts and the government warnings, which was covered by the policy, were 
concurrent cause to the business losses; however, the acts of terrorism were not expressly excepted 
in the policy and merely an essential precondition to the warnings and therefore, the insurers were 
liable to cover the loss. However, in a different situation, indemnity is not granted if there are two 
causes operate concurrently to the loss, one cause is excepted by the policy, and the other one is 
covered (Krauss, 2021).  

In a non-marine case, Wayne Tank and Pump Co Ltd v Employers Liability Assurance Corp, 
where the factory was burnt after installing equipment for storing and conveying liquid wax. Two 
acts of negligence influenced the loss. The acts were the use of unsafe materials and the act of the 
engineers in turning on the equipment and leaving it unattended. Under the policy, the insurers were 
liable for “damage consequent upon damage to property as a result of accidents”, meanwhile the 
policy had an exception of indemnity for “damage caused by the nature or condition of goods sold 
or supplied by or on behalf of the assured.” The court held that the proximate cause was the nature 
of the goods that fell within the exception clause of the policy. However, Lord Dening established a 
strong obiter dicta, which is reaffirmed by some authorities, for a situation where assureds suffer a 
loss which is proximately caused by an insured peril and by an excepted peril, then exception 
precludes their recovery. Lord Dening’s view sets an important precedent to balance the interests 
between assureds and insurers because his obiter dicta will limit assureds’ expectation to gain 
recovery due to the operation of the exception clause. In contrary to The Miss Jay Jay, the position 
of assureds is superior to insurers because as long as there is an insured peril operating concurrently 
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with an uninsured peril, the insured peril prevails. Therefore, once the concurrent causes exist, the 
policy plays a critical role to determine whether insurers must indemnify the loss or not by using 
either the principle of The Wayne Tank or the principle of The Miss Jay Jay. Both of them operates 
as the equilibrium of the interests between assureds and insurers (Abaei et al., 2018). 

2. Results and Discussion 

2.1. The Evolution of the Proximate Causation Rules in Marine Insurance 

An “all risks” policy is introduced as a wide coverage for assureds. The Institute Cargo Clauses 
2009 (the ICC 2009) has three coverage classes, namely A, B, and C. The policy is intended to cover 
“all risks whatsoever” as long as accidental causes and fortuitous accidents cause the loss. However, 
it does not cover a loss that must occur. Although the policy seems more favorable for assureds, it 
has some limitations, either based on the exclusions under the MIA 1906 or the test of inevitability. 
The proximity rules will be helpful for insurers to reject indemnity if they can prove that an 
exclusion peril proximately causes a loss.  

The policy does not cover inevitable losses. It is because the inevitable losses are out of the 
concept of risks, which never covers certainty, for instance, in F.W. Berk and Co. Ltd. v Style, 
where the kieselguhr was insured under “all risk” policy. It was packed in paper bags. The bags 
were inadequate to endure during a voyage to London. It was held that the recovery was not granted 
by stating that the poor conditions of the bags could not hold their contents, which led to the loss, to 
be certain. This case shows that the inevitability of the loss is able to limit the application of the 
policy. Moreover, excluded losses under Section 55 (2) of the MIA 1906 and the insertion of some 
exclusionary clauses into the ICC 2009 can balance the interests between assureds and insurers. The 
construction of the policy should follow the notion of the freedom of contract. It means that although 
the policy relatively covers wide risks, the courts should consider clear and unambiguous 
exclusionary clauses which are mutually agreed by both parties to limit such risks. Consequently, 
the list of perils in the policy will be essential for both parties. In terms of the burden of proof, the 
test of proximity is important to examine whether insurers would be liable or not (Sabela-Rikhotso 
et al., 2021).  

The policy requires an assured to prove a loss has been proximately caused by a fortuitous 
external accident or casualty to claim indemnity. In contrast, an insurer can protect themselves by 
providing all required evidence to show that the loss is not fortuitous. The insurer has a narrow 
scope to establish the proof by providing specific exclusions. For example, the insurer should prove 
that the loss has been caused by the inherent vice or nature of the subject matter insured. However, 
the initial burden of establishing the fortuitous external element of the loss is borne by the assured. If 
the assured can do so, it will preclude the relevance of the exclusions. Consequently, although the 
fortuitous element of the loss is subject to prima facie evidence, the burden of proof by the assured is 
relatively easier than the insurer because it is not necessary for the assured to prove a specific 
insured peril under an “all risks” policy (Fu et al., 2020).  

Therefore, the battle of both parties will depend on which proof is more acceptable and 
reasonable before the courts, which will apply the rules of proximity. The critical consideration 
refers to the risks themselves which should be associated with fortuitous and accidental events. 
However, it is noteworthy that if there are two concurrent causes that have been clearly mentioned in 
the policy as exception perils, the exception prevails. In other words, the loss caused by an exception 
peril is irrecoverable.  

The perils of the sea embrace a diverse range of risks in marine insurance. Assureds can claim 
indemnity if they successfully prove that their loss caused by perils of the sea unless the policy 
provides otherwise. However, it is impractical to define one by one peril which should be covered 
rather than suggesting the elements of perils of the sea. Therefore, it is necessary to notice two 
examples of perils of the sea before looking into their elements and the application of the proximity 
test, in Thomas Wilson, Sons, and Co v Owners of Cargo per The Xantho, where the ship sank after 
a collision with another ship during a voyage. The shipowners claimed that the loss of the ship was 
due to a peril of the sea in the form of a collision, which was an excepted peril. It was held that 
collision was a peril of the sea by stipulating that the peril must be casualty which should not be 
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foreseen as one of the necessary incidents of the adventure (Lonergan, 2011). Another example of 
the perils of the seas is the ingress of water, which is subject to the reason of its entry. In Versloot 
Dredging BV v HDI Gerling Industrie Versicherung AG (The DC Merwestone), where the ship’s 
crew did not drain the pump of seawater and failed to close the sea valve after chipping the ice off 
from the hatch cover by using the pump. Some seawater that remained in the hose and its filter froze 
and melted afterwards. Consequently, water entered the engine room and damaged the engine. It 
was held that an ingress of seawater caused by crew negligence was a fortuitous accident which 
typically constitutes a peril of the sea. However, if water entered the ship due to unseaworthiness in 
the form of debility of the ship, it would not be a peril of the sea. Hence, it can be concluded that the 
perils of the sea have different forms. Consequently, it is hard to select which perils should be 
defined as perils of the sea because every case has different circumstances. However, although 
collision and the ingress of water are different types of perils, they can be described as fortuitous 
events (Appleby et al., 2021).  

The perils of the sea should be fortuitous or casualties of the sea, excluding the ordinary action of 
the winds and waves. The fortuitous element is one of the essential requirements. It is reaffirmed by 
Tucker J, who stipulated that no peril can be a peril of the sea unless the peril has the fundamental 
element of fortuitous. However, the element of fortuitous should be seen as a broad common sense, 
which means that this element cannot exclusively apply to unexceptional accidents, for example, 
unforeseeable weather. In fact, ordinary weather can still have an element of fortuitous. It is 
illustrated in The Cendor Mopu, where the three rig legs broke off on a barge in the weather, which 
was not beyond reasonably contemplated for its voyage. Lord Clarke stipulated that the critical 
consideration was the consequence of the action of the sea, which must be fortuitous. Similarly, 
Lord Mance stated that the ordinary action of the winds and waves must be investigated the action 
of them rather than their condition. This case is important to understand the meaning of perils of the 
sea under the statutory law because as long as an action of the sea has a fortuitous element to cause a 
loss, it can be categorised as perils of the sea, regardless of the state of the sea is being violent or not. 
In addition, it is noteworthy that perils of the sea are not similar to perils at sea in marine insurance. 
It is because a loss of the subject-matter insured at sea is not always related to the perils of the sea. 
For example, a ship that sinks as a result of its debility is excluded in the meaning of perils of the 
sea, although the ship is sunk by the incursion of water. Hence, a clear distinction between these 
perils should be based on the element of fortuitous. Perils of the sea must have an element of 
fortuitous, while not every peril at sea is fortuitous.  

In terms of the principle of proximity, in a situation where inherent vice, which is one of the 
internal causes, is on a process to cause a loss, however during the process, a peril of the sea 
intervenes and efficiently causes the final loss. The proximate cause will be the peril of the sea. It is 
because the peril efficiently establishes a new link to the final loss, and both the peril of the sea and 
the inherent vice cannot operate concurrently. It has been well examined in The Cendor Mopu. 
Therefore, perils of the sea are an independent cause and able to make a new efficient causation link 
to a loss if they occur along with inherent vice (Sheng et al., 2021). 

If a loss is caused by wilful misconduct, an assured will not be entitled to indemnity. Wilful 
misconduct occurs in a situation where a person deliberately or recklessly commits wrongful 
actions. In National Oilwell (UK) Limited v Davy Offshore Limited, Colman J stated that the act of 
wilful misconduct requires intentional action by an assured to cause a loss to claim its recovery and 
such intention must be wrongful pursuant to the contractual relationship under the policy. 
Furthermore, Diplock L.J stipulated that if an assured recklessly takes a course of action which he 
knows that such action ought not to be taken because the policy indemnifies his recovery against the 
loss, the nature of assured’s action can be recognized as willful misconduct. It suggests that the 
essential elements of willful misconduct are intentional actions or recklessness by the assured to 
cause the loss to recover. These elements are satisfied to refrain indemnity for the assured under the 
policy on the basis that an insurance contract only covers perils that are fortuitous and is not 
intended to indemnify inevitable losses. The significant application of the wilful misconduct in 
marine insurance is to protect insurers from any wrongful action conducted by assureds who are 
intended to take benefits from their wrongful acts. It corresponds with a recognized legal principle 
that a person cannot take advantages of his own wrong. Hence, in terms of wilful misconduct, no 
room for assureds to cover their loss.    
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Regarding the application of the proximate cause, it is not fully true that proximate cause cannot 
apply in a case involving the wilful misconduct because if a loss is caused by a peril insured against, 
as a result of a deliberate act of the assured, the proximate cause shifts from the peril to the action. In 
other words, the effect of the wilful misconduct effectively changes it to be the proximate cause. In 
Robert Thompson, Joseph Lowes Thompson and John Thompson v Thomas Duck Hopper, where 
Lord Campbell stipulated that the misconduct was unnecessary to be the causa causans on the basis 
that a person shall not take any benefit from his wrongful act. It corresponds to Trinder Anderson 
and Co v Thames and Mersey Marine Insurance Co, where Lord Justice Smith stated that although 
remote causes were irrelevant, the loss proximately caused by a peril insured against would be 
irrecoverable if it was also caused by a remote cause in the form of the wilful misconduct.   

These two statements indicate that although the wilful misconduct is a remote cause, the loss 
caused by it is not recoverable. Consequently, the test of proximate cause seems to be immaterial. 
However, the effect of the wilful misconduct is sufficient to make it be the proximate cause. It is 
because the consequence of the wilful misconduct efficiently leads to the occurrence of the loss. 
Susan Hodges argues that if wilful misconduct operating as a remote cause is enough to prevent an 
assured from being indemnified, the stronger argument should exist by arguing that the indemnity is 
denied due to the misconduct is a proximate cause of the loss. It suggests that the effect of the wilful 
misconduct is acceptable to turn it from a remote cause to be a proximate cause of the loss. It is 
illustrated in Samuel v Dumas, where a ship was scuttled by the master and crew with the 
connivance of the owner.  

The main issue arose whether the cause of the ship was due to a peril of the sea or the deliberate 
action. It was held that the proximate cause of the loss was the scuttling because the ingress of the 
water was the inevitable consequence of the act. It shows that the holding of the case is consistent 
with the efficient proximate cause rule and the exclusion rule. Therefore, if the wilful misconduct 
either partly or fully takes part to cause a loss, it undoubtedly becomes a proximate cause of the loss.   

Ordinary wear and tear are an exception of indemnity unless the policy rules otherwise. Some 
Institute Cargo Clauses codify the exception in favor of insurers. The exception provides protection 
for insurers to ignore a loss from being recoverable. It is argued that ordinary wear and tear is 
contrary to the principle of insurance, which is against risks. No one ship is able to avoid suffering a 
particular degree of decay and diminution in value for any length of time during its operation, even 
in the most favorable circumstances. Ordinary wear and tear occur without the element of fortuitous 
or accidental, which are fundamental requirements of perils of the sea. Consequently, assureds 
would be liable for a loss caused by ordinary wear and tear (Feichtner, 2020). 

Ordinary wear and tear can be found in Wadsworth Lighterage and Coaling Company Ltd v Sea 
Insurance Company Ltd, where a barge was insured against perils of the sea. The barge was moored 
in Coburg Dock after carrying out over 100 tons of coal. Unfortunately, it sank at her moorings on a 
calm night. In fact, it had spent 50 years of her service to carry out coal. It was held that the loss was 
proximately caused by ordinary wear and tear. Lord Justice Scrutton stated that the old age of the 
barge efficiently caused water came through the seams, and its own inherent weakness played a 
sufficient role to cause her sinking. However, if the loss is efficiently caused by a latent defect, 
ordinary wear and tear does not apply. The distinction between them is significant to determine who 
will be responsible for a loss because the latent defect is characterised as a peril under the Inchmaree 
Clause. In Prudent Tankers Ltd SA v The Dominion Insurance Co. Ltd (The Caribbean Sea), a 
tanker was insured under The Inchmaree Clause. The tanker was on duty to carry crude oil from 
Venezuela to Tacoma via the Panama Canal. After leaving the Panama Canal, the tanker sank after 
water entered the engine room due to the failure of the nozzle, although some engineers had checked 
out the tanker and pumped out the water. The court had to determine the cause of the loss, whether it 
was attributable to ordinary wear and tear or latent defect. It was held that the exclusion under 
section 55 (2) of the MIA 1906 did not apply because the loss was caused by the defective design of 
the nozzle, which had a latent defect, worked in conjunction with the welded joint to develop fatigue 
cracks which cause the ingress of water. These cases are essential to consider to what extent 
ordinary wear and tear should apply (Krauss, 2021).  

The occurrence between ordinary wear and tear and the latent defect is impossible to exist 
concurrently. It means that one must occur, and the other must be disregarded. On a linear approach 



108 BESTUUR ISSN 2722-4708 

 Vol. 9, No. 2, December 2021, pp. 101-112 

 

 

 Bima Manopo et.al (A Critical Analysis of Causation Rules in Marine…) 

 

to causation, if there is a dispute involving wear and tear as exclusion and whether a loss is 
proximately caused by an insured peril, the fortuitous and accidental element of perils insured 
against will be a starting point before considering the final element of inevitability. It is because the 
test of proximity is in line with the principle of insurance policy that does not cover an inevitable 
loss. Therefore, if the loss is proximately caused by ordinary wear and tear, it is irrecoverable. 

2.2. Consistency of the Causation Rules in Marine Insurance 

The fundamental principle derived from the last time cause is that the courts established the 
groundwork for assessing the distinction between proximate causes and remote causes by using the 
nearest cause of the loss. Only the latest cause of the loss could be considered as a proximate cause 
and any other events that occurred before the last one should be held as remote causes. It could make 
consistent with ascertaining the proximate cause. Essentially, the latest cause of the loss became the 
operative cause, to be weighed against the other causes. It would generate a degree of consistency. 
According to Lord Brandon, certainty, consistency, and continuity can be reached in the field of 
commercial law if once court’s decision has been made, it must be followed in the future on the 
basis of a similar account (Stebbings et al., 2020).   

Similarly, Neil Duxbury argued that consistency to follow a particular precedent creates a 
possibility to argue that the court should be estopped from doing anything except following that 
precedent in the case at hand, and then by doing so, the holding of the court will be relatively 
predictable. Thus, if the starting point is that the loss must have been caused by a peril, then the 
courts only look at whether such peril had been covered in the policy and occurred immediately 
before the loss. For instance, in John Corry and Sons v Albert Edward Burr, where the ship was 
seized by Spanish revenue officers as a result of the barratrous act of the master in smuggling. The 
assureds proceeded to recover their expenses to release the ship. Although the policy of the ship 
included barratry of the master as one of the perils insured against, the insurers were not liable 
because the court held that the seizure was the direct and immediate cause of the loss pursuant to its 
warranty stating that “free from capture and seizure and the consequences of any attempts threat”.  
Therefore, it might be the best rule to preserve consistency in finding the proximate cause. However, 
although it was a good law to maintain consistency, the result of it potentially lacks accuracy (Tiller 
& Richards, 2018).  

It is argued that the chain of time test has a potential flaw to determine an efficient and 
predominant cause that leads to the loss. The latest cause of the loss may be a subsequent event 
because of an influence by a prior cause unless there is an intervening cause. In Leyland Shipping 
Co Ltd v Norwich Union Fire Insurance Society Ltd, where the court held that the loss was caused 
by the torpedo instead of the gale because the real proximate cause was not merely the nearest cause 
but the main examination to ascertain the cause was by applying to what extent a cause has 
influenced the loss efficiently and predominantly. However, if the latest cause test had applied to 
this case, then the holding of the case would have been unreasonable because the holes caused by 
torpedo was not considered. It shows that the accuracy of proximate cause is not well established in 
the latest cause test because all substantial events occurred before the latest cause of the loss would 
be abandoned. For example, where a ship is involved in the collision, then it is necessary to repair 
the ship that may lead to delay, it is unusual to argue that any freight lost by reason of loss of use of 
the ship while under repair is proximately caused by delay instead of the collision. Hence, it is well 
established that the efficiency rule is more accurate and reasonable to ascertain the proximate cause 
of the loss, rather than the old rule. Then, a crucial question is whether the proximate cause 
inefficiency is unable to provide consistent rules. English Courts recognize the application of the 
commonsense view (Akyuz, 2015).   

Unfortunately, it may become a subjective approach of judges because there is a possibility 
between two or more judges to have unequal perspectives in the case at hand. For example, In IF P 
and C Insurance Ltd v Silversea Cruises Ltd, where whether the terrorist act of the “9/11” could be 
considered as an act of war or not pursuant to the policy. Rix L.J argued that the “9/11” was an act 
of war because acts of war could arise even in the absence of war, while Ward J contended by 
arguing that the real war itself should be interpreted narrowly as a war between identifiable parties, 
and the “9/11” was merely an act of terrorism because the war of terror is only a rhetorical response 
to fight unidentifiable objects. It shows that commonsense view may produce unpredictable results. 
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It is acknowledged by Knutsen who argues that the proximate cause of loss based on the common 
view, as applied in the English Courts, may create unpredictability because the predominant cause is 
scrutinized by looking at the facts of each case. However, the unpredictability as a result of 
inconsistency can be reduced by following some general rules, as Staring and Waddell say that the 
proximate cause is not necessarily consistent with each other as long as there are some reliable 
principal approaches applied by the courts (Lonergan, 2011).   

First, where an initial peril sets in motion a subsequent peril to be occurred to set up a loss, the 
proximate cause will be the initial peril, forcing the subsequent peril to be irrelevant. The leading 
cases are Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd and Sealion 
Shipping Ltd v Valiant Insurance Co. The former shows that the firing of the torpedo was able to be 
the proximate cause of the loss, although the loss itself was a consequence of the subsequent peril in 
the form of a gale. The latter also demonstrates that where three consecutive machinery breakdowns 
occurred led to a question of whether the breakdowns were separately recoverable or jointly 
indemnified. It was held that there was only one occurrence of the loss because the initial 
breakdown, which was the proximate cause of the loss, set the other breakdown ongoing. The 
decision of these cases is highly based on which one is the most efficient peril to cause the loss 
between two or more possible perils occurred. This common principle is described by Colinvaux’s 
as “the death blow”. However, if there is an intervening cause comes into the motion, the proximate 
cause will be the intervening cause. It is simply the new cause is able to break the chain of causation. 
For example, where external perils are able to break the causation chain of deterioration of the 
subject-matter insured in the form of inherent vice and becomes the proximate cause of the loss.   

Second, where there are two concurrent perils occur to cause a loss, one peril is excluded by the 
policy, and the other one is insured by the policy, the exception peril prevails. The rationale of it is 
to make the exclusion clause to come into effect, otherwise, it will be meaningless. However, this 
principle is not universally accepted. In a Canada case, Derksen v Ontario Ltd, where the judges 
refused the principle by stipulating that the principle should be interpreted narrowly by inserting 
explicit excluded perils into the policy, otherwise the principle was inoperative.   

Moreover, David and Caplan argue that this principle may not be suitable when perils are 
interdependent because if an excluded peril is a subsequent peril and the initial peril is an insured 
peril, a single peril will prevail over concurrent causes because those perils have connected each 
other, and the initial peril is likely to be the proximate cause according to the death blow principle. It 
shows that this principle may not be an absolute rule. The courts tend to identify a single proximate 
cause before considering a possibility of the occurrence of the concurrent causes. It can be seen from 
the current holding of the courts, where perils of the sea would be the proximate cause to the loss, 
although the perils operated concurrently with certain excluded perils, for example, inherent vice. 
However, apart from this inconsistency, this principle has been recognized in some cases, which 
demonstrate the principle is still relevant.  

Third, where there are two perils operating concurrently, one is uninsured, and the other is 
insured, the loss is recoverable due to the operation of the insured peril. However, this principle is 
debatable. According to Hamblen J, this principle is only suitable in the case of two concurrent 
interdependent causes, not to concurrent independent causes. However, if this principle is only for 
the interdependent causes, it will be contrary to the death blow principle. It is because there is only a 
single proximate cause in two causes which each other has a necessary condition of the occurrence 
of the other, and the proximate cause is only the cause that affects efficiently to cause a loss. In other 
words, the existence of the concurrent interdependent causes is questionable. Hence, it may be 
appropriate for this principle to apply to independent causes. It is because neither cause acts upon 
each other to cause a loss, and the determination to conclude the proximate cause of the loss will be 
based on a construction of the policy. Until recently, there is no authority which defined the 
distinction between independent causes and interdependent causes of loss comprehensively, except 
the “but for” test will be satisfied for the former causes, and the later causes it will not.   

Last but not least, in a recent case, Atlasnavious-Navegacao Lda v Navigators Insurance Co Ltd 
(The B Atlantic), where a ship was used by unidentified third parties to deliver 132 kg of cocaine; 
however, the drugs were discovered by Venezuela authorities, who ordered to detain her 
immediately. Then, the assured proceeded a recovery for her constructive total loss under a war risks 
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policy. The assured argued that the detention was caused by The Malicious Acts by the drug 
smugglers, which fell under clause, while the insurer contended by relying on an exclusion for 
detentions due to infringement of customs regulations under clause The court held that the loss was 
irrecoverable by declining the smuggling of drugs fell within the scope of “a person acting 
maliciously”. The court scrutinized the standard clause at the time when it was drafted and found 
that malicious acts should have an element of spite to harm the ship; on the contrary, the smugglers 
presumably wished her voyage successfully to reach the destined port in order to deliver the drugs.   

Accordingly, the reliance of clause was dismissed, and the proximate cause was fell within 
clause. The court also considered the occurrence of concurrent cause. However, even if the 
smugglers’ attempt was regarded as “acting maliciously”, the loss would be still irrecoverable as a 
result of the operation of the exclusion clause. This case shows that although it reaffirms the 
principle established by The Wayne Tank, it takes priority to look for a single proximate cause 
before considering two causes operating concurrently. Interestingly, it sets up a way to interpret the 
meaning of particular standard clauses in a policy by not merely referring to the intentions of the 
parties but also considering the minds of the drafters at the time when they were arranged. 

Consequently, this new approach suggests that neither insurers nor assureds may be able to 
interpret their new incorporation terms in an insurance policy freely only based on their intentions, 
leaving them to be a subject of a judicial decision by the courts. It is because, following this 
decision, the interpretation of the contextual meaning of standard clauses in a policy is no longer a 
subject of a judicial decision but a question of law which should refer back to the intentions at the 
time when the clauses were made by looking at previous relevant authorities. It is a crucial step to 
reduce issues of inconsistent interpretation. Therefore, consistency is probably not the true yardstick 
to find out the best rule in the application of the proximate cause because it is not easy to reconcile 
the application of the proximate cause perfectly. A question of law in the form of the latest cause has 
been replaced by the efficiency rule. The new rule should be based on the intentions of the parties 
and the commonsense view, where the courts potentially have different reasonings based on the 
facts in every case. However, The B Atlantic is an important precedent to encourage a consistent 
interpretation of standard clauses, and the three principal approaches, as mentioned above, provide 
reasonable guidance for the courts to make the results to be more predictable and coherent. 

3. Conclusion 

This piece has looked at the impact of the development of the causation rules in marine insurance 
after the enactment of the MIA 1906. The efficiency test is now be regarded as a historical precedent 
of the causation rules. What is clear is that the operation of the efficiency test alters the rule which 
previously relied on a question of law by looking at the latest cause of the loss to recognize a 
question of fact by measuring the most predominant cause of the loss. However, it does not mean 
that the latest cause of the loss is automatically disregarded; an immediate cause may be the 
proximate if it has an efficient and predominant effect to cause the loss. For example, an intervening 
cause usually occurs immediately before the loss. Hence, commonly, in the absence of an 
intervening cause, the initial peril is likely more efficient than the subsequent peril to cause a loss. In 
addition, the test of commons sense view and the assessment of both parties' intentions in the policy 
work as a supplementary examination for the courts to determine the proximate cause. The 
supplementary examination is necessary to maintain logical reasoning and the notion of the freedom 
of contract. In terms of concurrent causes, which peril should be operative will be looked at the list 
of perils that have been mutually agreed by both parties in the policy. The main proposition is that 
the excluded perils prevail over the insured perils, while the uninsured perils are taken over by the 
insured perils. However, the concurrent causes do not exist in a situation where there are internal 
causes of the subject-matter insured and fortuitous external perils setting up a loss. Perils exist in a 
great number of forms. The application of the proximate cause is suitable to support the nature of the 
insurance policy, which does not cover an inevitable loss. Consequently, a question of facts from 
each case is the starting point to decide which perils have a potential efficient contribution to cause a 
loss. Once a peril has been regarded as the proximate cause, the courts will look into the policy to 
determine whether the insurer is liable or not. In other words, the list of perils in the policy will be 
the determining factor of indemnity. 
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