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1. Introduction

Later, Joshua was reported to the police for blasphemy against Islam as he allegedly insults the
religion. According to the Indonesia Forum of United Muslims (FUIB) which reported the case, his
statements offended Muslims lately, Sukmawati Soekarnoputri, a politician and the daughter of
Soekarno Indonesia’s founding father, created religious turmoil after reading her poem titled ‘Ibu
Indonesia’ (Mother Indonesia) (Rehman & Shahid, 2018). The poem triggered the Islamic group to
report her to the police for alleged blasphemy. In her poem, she declared that the konde (the traditional
Indonesian bun) is more beautiful than the nigab and the Indonesian ballad is more melodious than
the adzan (the Islamic praying call). Previously, in May 2017, Jakarta’s former governor, Basuki
Tjahaja Purnama, better known as Ahok, was sentenced to two years imprisonment for blasphemy
against Islam. He was found guilty after referring to a verse from the Qur’an during his campaign. He
told the voters not to be misled by any religious leaders who use that verse, to make a justification that
Muslims should not have non-Muslims leaders (J. Fenton, 2016).

Since Indonesian blasphemy law was written in 1965, according to the Indonesian Human Rights
Watch, there have been more than 200 blasphemy cases, including the latest blasphemy case of
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Jakarta’s governor. Of those cases, there was only one case in which the suspect was acquitted (Hasan,
2017). Indeed, the Constitution of Republic Indonesia guarantees its citizens freedom of religion and
freedom of speech. Apart from that, it is also the task of the government to maintain peace and protect
these freedoms from any disturbances. Thus, exercising blasphemy law is the response from the
government to maintain and protect the peace and these freedoms in the society (Hasan, 2017).

In practice, Indonesian blasphemy law allows anyone, based on their religion, to report others for
anything they subjectively consider a blasphemous act. Therefore, regulation about blasphemy is an
ambiguous law where the burden of proof is upon the person or organization who feel offended by it.
It means there is a low probability of the suspect being acquitted from the blasphemy case. Indeed,
the condition of blasphemy law in Indonesia has ‘no perimeter’ condition and ‘not clearly defined’.
As a result, it can lead to legal uncertainty that may jeopardize the individuals (Faiz, 2016).

Blasphemy is often considered to be common only in Muslim-majority countries. However, this
statement is not entirely correct. Blasphemy is also applicable in some western countries. Similarly,
in Ireland, British Comedian, Stephen Fry was also investigated by the Irish police for alleged
blasphemy after his comment about God during an interview in 2015. However, Gardai Irish police
decided not to proceed with the investigation further as they could not find a significant number of
people outraged by Fry’s statement. Likewise, Canada also has a blasphemy law. The most recent
attempt to apply blasphemy law in Canada was in January 2007, when the members of a Christian
organization wanted to report the producer of a show that featured a blasphemous libel, but the
magistrates and the High Court refused because it did not fulfil the elements of blasphemous libel.
Accordingly, blasphemy still exists not only in Muslim-majority countries but also in other non-
Muslim majority states (Sholehudin, 2020).

Undeniably, blasphemy is still a debatable topic around the world. On the one hand, from the
perspective of those who support its criminalization, blasphemy law is necessary to protect
individuals, religions, or any sacred individuals or objects from anything considered disrespectful
(Eskinetal., 2020). In addition, blasphemy law is needed to prevent people from insulting or defaming
any religion, god, or any other sacred religious thing. On the other hand, those who oppose the
blasphemy law say that it infringes upon some fundamental human rights, such as freedom of opinion,
freedom of expression and freedom of religion. The fact that there is still no consensus regarding the
definition of blasphemy leads to endless debate over this topic (Crouch, 2012).

Theoretically, blasphemy can be passive or active. Passive blasphemy is mainly found in the
medieval era, which focuses on encountering blasphemy that threatens peace and social order (Winter
et al., 2016). Meanwhile, in the modern period, blasphemy has changed into active blasphemy which
focuses on religious sensibility or individual believers who are offended by blasphemous acts or
expressions. The definition of blasphemy may differ in other religions and legal systems. Therefore,
this research will focus on the definition of blasphemy as a religious concept and a legal concept by
Jeremy Patrick. Blasphemy may be different across religions and legal systems (Philip & Soumyaja,
2019). However, in general, blasphemy is related to improper acts or expressions towards something
which is sacred. A precise definition is necessary for the law to have legal certainty. With a precise
definition, including what the rules are and what kind of acts are forbidden, a law can be
understandable and therefore predictable. Thus, people may know what exactly to do and what exactly
not to do. On the other hand, without legal certainty, a law can be vulnerable to be misused and
arbitrarily enforced (Temte, 2012). However, legal certainty does not mean that a law cannot be
amended a law still can be changed in line with the current society (Sineath et al., 2016).

The present research explores the future implementation of blasphemy law in Indonesia. New and
more precise regulation is needed to replace the current ambiguous blasphemy law. This research aims
to suggest alternative concepts of blasphemy law in Indonesia. More specifically, this study addresses
the clarity of blasphemy legislation against the background of the principle of legal certainty.
Therefore, the present study seeks to answer the following question: “How should Indonesia
implement its blasphemy law from the point of view of legal certainty in comparison with Ireland and
Canada”

To answer the research question, a comparative analysis of blasphemy law in Indonesia, Ireland,
and Canada is conducted. The comparative research is chosen to outline different policy options from
different countries that may or may not be implemented in Indonesia. This research, including the
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introduction, theoretical frameworks, and methodology, will consist of six chapters. The theoretical
frameworks chapter will explain the concept of legal certainty and blasphemy. Then, the methodology
section will show how to answer the research question. The fourth chapter will describe the blasphemy
law in Indonesia. Overview of blasphemy law in Ireland and Canada will be presented in chapter five.
Lastly, chapter six will be the conclusion of this research and discussion, including some limitations
and suggestions for future research.

Some previous studies have been done to evaluate blasphemy law in one specific country.
Comparative studies regarding blasphemy law have been studied in several domains. Adam (Tyson,
2021) studied comparative blasphemy law in the realm of religion and state relationships in the
Muslim majority countries, Pakistan, Indonesia, and Turkey. Priestley compared
blasphemy law in general between the United States, Germany, Pakistan, the United Kingdom, and
Australia. Also, a comparative study by Datar examined whether blasphemy law was legitimate in
international law, the European Court of Human Rights, and India. No studies have been done within
the scope of the legal certainty principle of the blasphemy law. Therefore, the present study will be
beneficial to broaden the knowledge regarding the importance of legal certainty, in particular, when
defining crimes in the national legal system. In this way, abuse of power by the government can be
eliminated (Cox, 2019).

Furthermore, this research will be beneficial for policymakers. By conducting comparative
research in the field of blasphemy law, policymakers can gain a broader knowledge of blasphemy law
in other countries and decide how blasphemy law in their country should be implemented. The results
of this research may also be of interest to the general public, raising awareness among individuals of
the criticism of blasphemy (Eskin et al., 2020). Knowing that the excesses of freedom of speech on
religious issues can hamper a situation, the general population and individuals will clearly understand
the implications of the issues underlined in this research. From the standpoint of a law enforcement
agent, this research may also be relevant. The burden of proof in blasphemy cases is on the person or
group of people who reported the case to the police. Therefore, this research can potentially clarify
the perimeter condition of blasphemy to law enforcement agents to prevent the arbitrariness and
unfairness of blasphemy accusations.

2. Research Method

This research examined whether, how, and under what conditions Indonesia, Ireland, and Canada
have criminalized blasphemy. Thus, such alternatives from Ireland and Canada may also be
implemented into the Indonesian legal order. Comparative legal research was used to answer these
research questions. Comparative law is known for its contribution to improving the quality of national
law (Moeis et al., 2020). Quality improvement for law can occur by finding new ideas from other
jurisdictions. Comparative legal research is chosen in order to be able to perceive more information
about the regulation of blasphemy in countries other than Indonesia. Thus, the result of the
comparisons could be transferred to the Indonesian legal order (Singh & McKleroy, 2011).

The primary and secondary data was collected by doing library research. The former included the
official English translation of the criminal codes and/or any laws regarding blasphemy, research
reports, and government documents such as the Indonesian Criminal Code, Presidential Decree No.
1/PNPS/1965, the Irish Constitution, Irish Defamation Act of 2009, and the Canadian Criminal Code.
Meanwhile, the secondary data included all relevant information regarding blasphemy in general,
Indonesia, Ireland, and Canada, such as news articles and scholarly studies such as books, journals,
articles, and reviews. Also, case laws regarding blasphemy in Indonesia, Ireland, and Canada were
collected. The Ministry of Justice’s websites, Web of Science, Leiden University Online Library’s
search tool, and Google Scholar were used to look for relevant data. The websites of the Ministry of
Justice of Indonesia, Ireland, and Canada were accessed in order to obtain the official English
translation of any regulation regarding blasphemy law. Web of Science was used due to the range of
collections of several subjects that were useful for the search process (Temte, 2012).

Meanwhile, the search tool of Leiden University’s online library was used as it had an extensive
scope of studies and consisted of several online scientific databases. Google Scholar was used due to
the convenient access to the author, the readers, and the future researchers. In finding the relevant
literature for this research, several combinations of keywords were used. The keywords that the author
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used were the main topic in this research, such as blasphemy, defamation of religion, blasphemy law
in Indonesia, defamation of religion in Indonesia, blasphemy law in Ireland, defamation of religion in
Ireland, blasphemy law in Canada, defamation of religion in Canada, the principle of legality, lex and
legal certainty. After the relevant data were gathered, they were analyzed, reviewed, and compared to
answer the research question and the sub research questions one by one. Firstly, the concept of legal
certainty from any relevant studies was assessed. Then, the regulation regarding blasphemy in those
three countries was assessed. Further, they were assessed. After that, related data regarding blasphemy
law in Indonesia, Ireland, and Canada were examined separately. Lastly, all the relevant data regarding
the concept of blasphemy from Ireland and Canada were compared to the Indonesian blasphemy law
(Eskin et al., 2020).

3. Results and Discussion

3.1. Freedom of Religion and Expression in Indonesia

Indonesia is a democratic country which guarantees freedom of expression in its constitution.
Under Article 28 of the Indonesian Constitution, “the liberties of association and assembly, the
freedom of thought expressed verbally or in writing and similar rights are to be determined by law”.
Indonesia is also the state party of the ICCPR which guarantees freedom of expression without any
limitations except for public order. However, according to the Decision of the Indonesian
Constitutional Court No. 140/PUU-VI11/2009 on 19th April 2010 on the Judicial Review of the Law
number 1/PNPS/1965, religious values can justify the limitation of human rights if it is about the
freedom of expression, thought, conscience, and religion. The Constitutional Court stated that
forbidding the publication of different interpretations of religions in Indonesia can be a preventive
action for any religious conflict among people (Eskin et al., 2020).

Indonesia is not a secular state nor a state based on one religion. It is a multi-religious country
which builds upon the principles of ‘Belief in Almighty God,” which is mentioned in the preamble of
the Indonesian Constitution where everything should be sacralized or grounded with the respect of
God (Marshall, 2018). According to the Indonesian Constitution, it has been stated in Article 29 (1)
that Indonesia is based on the belief in the One and Only God. Furthermore, Indonesia also guarantees
the freedom of religion under Article 29 (2) of its Constitution. The article lays down that “the state
guarantees each and every citizen the freedom of religion and worship in accordance with this religion
and belief”. Moreover, Article 28E (1) of the Constitution states that religious freedom is one of the
fundamental human rights, “Every person shall be free to choose and to practice the religion of his/her
choice”

Interestingly, Indonesia is a multicultural country. There are about 300 ethnic groups who live in
Indonesia with many ‘local beliefs’. This means that, according to freedom of religion and freedom
of expression enshrined in the constitution, people have a right to choose and practice any religions
or beliefs of their choice and also express their speech or understanding about their religion (Necula,
2014). Officially, Indonesia only recognizes six religions: Islam, Protestantism, Catholicism,
Buddhism, Hinduism, and Confucianism. However, by only recognizing these religions, it does not
mean that any other religions or beliefs will be banned, but, as long as these other religions or beliefs
do not disturb the community, they are also free to practice their religions or beliefs (Saud, 2020).
Indonesian Constitution guarantees that human rights (including freedom of religion and freedom of
expression) should be respected. Furthermore, Article 28 (J) of the Indonesian Constitution states the
limitation of the application of this right. The Constitution requires every person to accept any
restrictions established by law for the purpose of guaranteeing and respecting others’ freedoms and
rights (Rosidah, 2020).

Also, to protect morality, religious values, security, and public order in a democratic society.
Therefore, according to these articles, Indonesia’s freedom of religion and freedom of expression are
not absolute. The government agreed to restrict these freedoms with laws to prevent any problems
concerning morality, public order, and security. One of these laws restricting these freedoms is the
blasphemy law. Blasphemy law is essential to protect the recognizesed religions from any
blasphemous act, teaching, or expression. Blasphemy law aims to secure the state and society and
guarantees that the believers can perform their practices peacefully. Accordingly, blasphemy law
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becomes a justification for charging someone whose actions and expressions insults and blasphemes
the religion (J. Fenton, 2016).

In January 1965, President Sukarno—the first president of Indonesia—regulated the Presidential
Decree Number 1/PNPS/1965 on the Prevention of Religious Abuse and/or Defamation. In 1969, after
the presidential replacement, this Presidential Decree became law and then it was called Law Number
1/PNPS/1965 on Blasphemy Law. The primary reason for which blasphemy law was passed in 1965
was based on the socio-cultural condition of the Indonesian public at that time (Faiz, 2016). Generally,
blasphemy law was passed to avoid communism which was emerging during that time. In addition,
the law was concerned with prohibiting the emergence of any mystical indigenous belief organizations
(aliran kebatinan) which were believed to be the opposite of the religious law and misused the
religions so that they could endanger the ‘official” religions (Crouch, 2012). Overall, blasphemy law
aims to maintain the sanctity of each religion and avoid any deviation and defamation of the official
religions because religions cannot defend themselves. Also, it aims to protect religious harmony and
maintain public order (Cox, 2020).

The blasphemy law consists of two types of acts, thus requiring different legal procedures to trigger
a prosecution. The first one is deviation (penyimpangan) from the official religions (Article 1) and the
second one is defamation (penodaan) of the religions (Article 4). According to the law, individuals
can be prosecuted if they breach the administrative warning for the religious deviation as stated in
Article 1. If these people still breach the warning, they can be prosecuted and if convicted, can be
penalized with up to five years imprisonment. On the other hand, unlike the offence of religious
deviation under Article 1, the offence of religious defamation does not need the prior administrative
warning for the individuals to be prosecuted (Rehman & Shahid, 2018).

The prohibition of religious defamation is regulated under Article 4 with the maximum penalty of
five years imprisonment. This article specifically mandates that the provision will be added to the
Indonesian Criminal Code. Then, in 1969, this article is integrated as article 156 (a) of the Indonesian
Criminal Code, the current legal basis of blasphemy law as defamation of religion concept in Indonesia
which has led to the prosecution of many people who are allegedly defaming religion. However, until
today, there has not been any new regulation which amends or removes the blasphemy law. Therefore,
this law still exists (Hasan, 2017).

Blasphemy is regulated under Chapter V of the Indonesian Criminal Code on ‘Crimes Against the
Public Order’. Specifically, blasphemy and defamation of religion are regulated under two articles,
Article 156 and Article 156 (a) of the Indonesian Criminal Code. Article 156 has been in the
Indonesian Criminal Code since the beginning to prohibit people from publicly expressing hatred or
defaming others by race, country of origin, religion, origin, descent, nationality or constitutional
condition. Meanwhile, Article 156 (a) is an added article mandated by Article 4 of the blasphemy law
(Doomen, 2021).

As seen above, Article 156 is mostly prohibits hate speech based on race, country of origin,
religion, origin, descent, nationality or constitutional condition (Temte, 2012). Meanwhile, Article
156 (a) regulates blasphemy, both regarding deviation or defamation. Based on Article 156 (a), there
are four actions that can be labelled as blasphemy if done in public, which are expressing feelings or
committing an act having the character of enmity with a religion, expressing feelings or committing
an act which abuses a religion adhered to in Indonesia, expressing feelings or committing an act of
blasphemy of a religion adhered to in Indonesia, and an act which was done with the intention to
prevent a person from adhering to any religion based on the belief in the almighty God.

This shows the three elements of blasphemy that should be fulfilled in order to have a successful
prosecution. The first element is ‘in public’. The blasphemy has to be done in public or can be heard
or seen publicly. This may cause further questions surrounding what the definition and scope of ‘in
public’ can be. Secondly, is ‘give expression to feelings or commits an act that has the character of
being at enmity with, abusing or staining a religion’. The third element is ‘religion, adhered to in
Indonesia’. Religion here generally means the six official religions. Further explanation of these
elements is left to the judges to interpret (Fuad, 2019). The scope of this article can be found in the
Elucidation of Law Number 1/PNPS/1965 on Blasphemy Law. It explains that the offence is in
essence with the intent to blaspheme or defame the religion. Therefore, any written and oral
expressions about religions which are done objectively and academically with the effort to avoid the
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use of any abusive words should be excluded from this offence. Indeed this explanation is still too
broad, but it may become a mitigating effect of blasphemy law’s ambiguousness. However, even
though the scope of blasphemy has been explained, there are no explicit exceptions of blasphemy in
Indonesia (Bourchier, 2019).

Frequently, individuals who are charged with blasphemy, especially on social media, will also be
charged with article 28 (2) of the Law Number 11/2008 on Electronic Information and Transaction
(ITE law). This is seen with the use of the word fjuncto’ in conjunction with while prosecuting
someone with blasphemy on social media. Article 28 (2) references the prohibition of disseminating
information on social media aimed to inflict hatred based on religion. Article 45 (2) regulates the
penalty for people who violate article 28 (2) who can be imprisoned for a maximum of 6 (six) years
and/or given a fine not exceeding Rp 1,000,000,000, (one billion rupiah). Indeed, this article does not
directly address the crime of blasphemy. However, in practice, this article is often used because of the
digitalization era where blasphemy now may also occur in cyberspace (Richardson et al., 2020).

3.2.Notable Cases of Blasphemy in Indonesia

As stated before, since the blasphemy law was first enacted, there have been more than 200 cases
of blasphemy in Indonesia. The cases vary from the deviation of religion and defamation of religion.
Below are the notable cases of blasphemy in Indonesia, both regarding deviation and defamation of
religion (Bourchier, 2019).

In 1990, Arswendo Atmowiloto was the editor in chief of a tabloid called Monitor. In each edition,
Monitor conducted a questionnaire for the readers. In one questionnaire, it was asked, “Who are the
people you admire the most and what is the reason for your vote?”. The editor, at this time Arswendo,
compiled the results of the questionnaires. The results showed that Soeharto the president at that time
had the highest score. Arswendo himself ranked 10th from the vote Meanwhile,
Prophet Muhammad was 11" among 50 names. This created protests among Muslims. They felt that
the results implied that Arswendo and nine other people in the list above Prophet Muhammad were
considered better than the Prophet, thereby insulting Islam (Rehman & Shahid, 2018). Arswendo was
then taken to trial and accused of blasphemy. In his defense, Arswendo declared that he did not have
any intention to insult Prophet Muhammad by the polling (Castillo-Manzano et al., 2019). He further
stated that he did not know whether comparing Prophet Muhammad may be considered blasphemy
by other people. Thus, the element of mens rea or the intent to do blasphemy was not satisfied (De
Clercq et al., 2017).

However, Article 156 (a) was not sufficiently clear as regards the requirement of mens rea. As a
result, the judges did not take into account this element. Therefore, Arswendo was still convicted of
violating Article 156 (a) of the Indonesian Criminal Code because his act was considered as an insult
against Islam in the public press, and he was sentenced to four years 6 six months imprisonment
(Tyson, 2021).

In 1995, Lia Eden was the leader of a group named Salamullah which means perennial religion.
Lia believed that she was the incarnation of the Angel Gabriel who delivers messages from God. She
further declared that her son was the new prophet. In 1997, the Indonesian Ulamas Council (MUI)—
the Muslim council producing Islamic authorized opinions (edicts) declared that the Angel Gabriel
would not return after the era of Prophet Muhammad, thus, Salamullah was considered to be deviating
from religion because it was false and she was misleading Islam (Bruce, 2018). Lia Eden, in 2006,
was charged with blasphemy under Article 156 (a) of the Indonesian Criminal Code for her conduct
of claiming that she was the incarnation of the Angel Gabriel and having misinterpreted several verses
of Al-Qur’an. The Court decided that Lia was guilty of abusing religion, in particular, Islam. She
served two years in prison. In 2009, Lia Eden was found guilty again with religious blasphemy and
was charged for two and a half years imprisonment after continuing her Salamullah group, as her
conduct was threatening the harmony of the religious devout (Siregar & Lubis, 2021).

Tajul Muluk is a Shi’a Muslim religious leader who organized a boarding school in Sampang,
Madura, East Java. Shi’a Muslims were not a majority in his neighbourhood. In 2006, the Sunni
Muslims, the majority group of Muslim began to claim that the Shi’a teaching was deviant and
misleading because, in one of his teachings, Tajul Muluk made a statement claiming that Al-Qur’an
which the Muslims used today was not the original text. In 2012, the Indonesian Ulamas Council
(MUI) declared that Tajul Muluk’s teaching of Shi’a was deviant and misleading. Accordingly, Tajul
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Muluk was able to be charged with blasphemy. Human rights activists claimed that they were told by
the head of the East Java Police Force that initially, the police were reluctant to charge Tajul Muluk
but proceeded after facing pressure from the Sampang District Head (Bourchier, 2019). Indeed,
blasphemy provision in Indonesia was still not explicit in regard to the actus reus. There is no further
explanation of what precisely are the objective elements of blasphemy. Later, Tajul Muluk was found
guilty of blasphemy under article 156 (a) of the Indonesian Criminal Code by conducting deviant
religion and was sentenced to two years imprisonment. Further, Tajul Muluk appealed his case to the
East Java District Court, but he received a longer sentence of four years imprisonment. Tajul Muluk
was one of the applicants of judicial review of blasphemy to the Indonesian Constitutional Court in
2010 (Crouch, 2012).

Basuki Tjahaja Purnama (Ahok) was Jakarta’s Christian governor. On 27" September 2016, he
made a statement regarding the upcoming Jakarta regional election 2017 (Pilkada) and cited the Al-
Maidah verse 51 from Al-Qur’an during his official visit to Pramuka Island, Jakarta. He stated that
people were often misled by religious leaders who use that verse to justify that Muslims should not
have non-Muslims leaders. Indeed, the hardline Muslims group often used this verse not to choose a
non-Muslim leader (J. Fenton, 2016). Ahok’s statement led to some reactions and controversies,
especially for the Muslims. It became worse after Buni Yani uploaded Ahok’s statement to social
media with a transcript and took off some words to stimulate the anger of the Muslims (Huda, 2019).

A couple of days after the video went viral, the hardline Muslim group, ‘Islamic Defenders Front’
or FPI organized a big march calling for Ahok’s arrest for blasphemy. Furthermore, the FPI also seized
the political agenda, pushing a message of intolerance in a Muslim-dominated country by saying not
to vote him as governor in the upcoming Jakarta regional election because he was not a Muslim and
came from a Chinese tribe (Philip & Soumyaja, 2019). He was later charged with blasphemy under
Avrticle 156 (a) of the Indonesian Criminal Code. In his objection statement, Ahok stated that he did
not intend to interpret the Al-Quran verse or blaspheme Islam wrongly. Ahok was sentenced to two
years imprisonment for blasphemy which offended Muslims and broke the social harmony of the
society (Dutta et al., 2019).

Overall, from those cases, it can be concluded that the judges in blasphemy cases have applied
blasphemy articles in very different ways. Firstly, blasphemy articles are mostly applied to actions
that should be protected by the freedom of expression and freedom of religion guaranteed by the
Indonesian Constitution. Secondly, in most cases, there is a lack of mens rea or intention to commit
blasphemy. For example in Arswendo’s case, he did not have any intention to insult Islam (Telle,
2018). He only presented the result of the questionnaires. Thirdly, in blasphemy articles, there is no
requirement of the element of a threat to public order. The Indonesian Constitution has already stated
that the freedom of expression and religion may only be restricted to prevent any problems concerning
morality, public order, and security. Moreover, blasphemy articles are located under Chapter V of the
Indonesian Criminal Code on crimes against the public order. However, in the definition of
blasphemy, there is no ‘threat to public order’ element. Therefore, Indonesian blasphemy law does
not have any legal certainty because there is no further explanation of the definition and elements of
blasphemy itself and thus cannot be predicted (Fossati et al., 2020).

3.3.Blasphemy Law in Ireland

Ireland is one of the countries in Europe which still has a blasphemy law. The blasphemy law has
existed in Ireland in its Constitution and further in a specific law, the Defamation Act 1961 and the
latest, the Defamation Act 2009. Even though Ireland is becoming more secular, multicultural, and
multi-religious nowadays, historically, it remains a religious country (Scheim et al., 2020). This can
be shown from the preface of its Constitution which refers to the Holy Trinity. In protecting the
religion in Ireland, blasphemy is prohibited based on Article 40 (6) of the Irish Constitution: “the
publication or utterance of the blasphemous, seditious, or indecent matter is an offence which shall be
punishable in accordance with the law”. Interestingly, the prohibition of blasphemy is placed in the
same article with the freedom of expression guaranteed by the Irish Constitution. Indeed, the Irish
Government aims to make blasphemous publications and speeches an exemption of the freedom of
expression. Therefore, the provision claimed that the freedom of expression in Ireland is limited (Cox,
2020).
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However, the Irish Constitution does not give any precise definition of what blasphemy is. Indeed,
as a constitutional offence, a criminal provision has to be sufficiently clear and defined. Thus the
people may regulate their behavior accordingly. The Defamation Act 1961 recognizes and
criminalizes blasphemous publications or speeches, but it does not cover the definition nor the
elements of blasphemy. Ireland’s Government follows the English common law for the definition of
blasphemous libel (Ataullahjan et al., 2019).

The most famous blasphemy case in Ireland is Corway v. Independent Newspapers Ltd (1999).
This case is initially a prosecution against a newspaper for publishing a blasphemous cartoon of priests
and the Eucharist. However, the High Court (here in after, the Court) refused the case to go further to
the prosecution. Then, the case was brought to the Irish Supreme Court. In this case, the Supreme
Court agreed with the Court that blasphemy law could not be applied in the case because there was an
absence of a legal definition of blasphemy. With the lack of a legal definition, actus reus and mens
rea of blasphemy, there is no legal certainty to prosecute someone for blasphemy, especially when the
Constitution also guarantees the freedom of religion and expression of all citizens.

As a consequence, blasphemy was urged to be removed from Irish law or to be more clearly defined
in order to have more certainty. Surprisingly, the Irish government decided to reform its blasphemy
law. It claimed that blasphemy law is still needed, as, in the past, the government have failed to define
blasphemy precisely. Indeed, a precise definition of blasphemy law is needed for the law to have more
legal certainty. The legislators follow the Court’s recommendations while reforming the blasphemy
law to have a more precise explanation of the definition, the actus reus and the mens rea; and more
protection of all religions and faiths instead of only one specific religion. The legal certainty of
blasphemy law in Ireland can be ensured. Eventually, Irish government passed a new blasphemy law,
the Defamation Act of 2009 (Triwanto & Aryani, 2020).

Article 36 of the Defamation Act of 2009 shows the definition, the actus reus and the mens rea of
blasphemous matter. This article also shows that the current Irish blasphemy law protects any religions
and faiths in Ireland, not only one particular religion. Article 36 (1) presents the definition and the
elements of blasphemy for which someone can be prosecuted. The article defines blasphemy as
“publishes or utters matter that is grossly abusive or insulting in relation to matters held sacred by any
religion, thereby causing outrage among a substantial number of the adherents of that religion”.
However, there are still no further explanations about the elements of this article, for example, the
clarifications of what and to what extent ‘grossly abusive’, ‘matters held sacred’, or ‘substantial
number of adherents’ are (Christianto, 2020).

Despite these issues, that does not mean that the new blasphemy law is not providing legal certainty
for Irish people. Legal certainty does not mean that everything should be exactly clear otherwise a law
becomes too limited and narrow. Despite this, the Irish legislators have clearly distinguished what is
considered as blasphemy and what is not. The new Irish blasphemy law now includes the criminal
intent or the mens rea as part of the offence. It is listed in Article 36 (1) which means that to be
prosecuted, someone should consciously perform blasphemous conduct (Fuad, 2019).

Thus, someone that has no intention of being blasphemous should be left out of the prosecution.
Furthermore, there is also an exception of expression that cannot be prosecuted for blasphemy. It is
regulated in Article 36 (3) that if someone can prove that the expression is an expression of artistic,
political, scientific, or academic value, the person must be excluded from blasphemous conduct
although it satisfies the definition of blasphemy. Indeed, this provision enhances the freedom of
expression that the Irish Constitution guarantees. Overall, the Irish government reformed its
blasphemy law in order to have more legal certainty by clearly explaining the definition and elements
of blasphemy (Crouch, 2012).

3.4.Blasphemy Law in Canada

Canada is one of the countries in the world which still has blasphemy in their legislation.
Blasphemy provision in Canada has never really changed since its introduction in the 1802 Canadian
Criminal Code. Until today, blasphemy regulation has been in the Canadian Criminal Code. Canada
is a multicultural country meaning that it respects all ethnicities, cultures, and religious groups living
in Canada (Crouch, 2012). The Canadian Charter of Rights and Freedom (here in after, the Charter)
guarantees the fundamental freedoms of everyone which include freedom of conscience and religion,
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freedom of thought, belief, opinion and expression, freedom of peaceful assembly, and freedom of
association (Section 2 of the Charter).

Moreover, in the Multiculturalism Act of Canada, the government guarantees that people have the
right to enjoy their cultures, practices their religion, and use their language. Therefore, to avoid any
conflict in the society as a result of its multicultural characteristics, especially regarding religion, the
government generates the prohibition on blasphemy (Singh & McKleroy, 2011). Indeed, some believe
that the blasphemy law contradicts the Section 2 of the Charter. However, in Section 1 of the Charter,
it allows “such reasonable limits prescribed by law as can be demonstrably justified in a free and
democratic society” (Singh & McKleroy, 2011). Blasphemy law in Canada was first developed in
Canada’s original Criminal Code of 1892. Generally, the form of blasphemy provision in the current
criminal code is substantially the same as the previous Criminal Code of 1802. Borrowing from the
English common law offences term, Canada also uses the term ‘blasphemous libels’ in its Criminal
Code. However, it did not import the definition from the English common law (Chrisendo et al., 2020).

During its journey, blasphemy law in Canada has also been challenged to be repealed. However,
it was never successful. A prohibition of blasphemy is seen as a middle position which allows the
truths from the religions to be open for debate and criticism with respect as a cultural identity (Nam
et al., 2021). Thus, debate and criticism of religions are permitted as long as there is respect and no
disturbing of the public order. Currently, Canada criminalizes blasphemous libel under Article 296 of
the Canadian Criminal Code.

1. Everyone who publishes a blasphemous libel is guilty of an indictable offence and liable to
imprisonment for a term not exceeding two years.

2. ltis aquestion of fact whether or not any matter that is published is a blasphemous libel.

3. No person shall be convicted of an offence under this section for expressing in good faith and
in decent language or attempting to establish by argument used in good faith and conveyed in
decent language, an opinion on a religious subject.

Since its first implementation, blasphemy law in Canada has only slightly changed with the penalty
being increased from one-year maximum imprisonment to two years maximum imprisonment.
Regarding actus reus, it is prohibited to publish a blasphemous libel (Wylie et al., 2016). However,
the definition of blasphemous libel is not available anywhere in Canadian legislation. Article 296 of
the Canadian Criminal Code stated that it would be a question of fact to determine a blasphemous
libel. It means that what is considered as blasphemy in Canada must be resolved by the jury at trial.
Since the law has been enacted, there have been five prosecutions for blasphemy, in 1901, 1925, 1926,
1933, and 1936 namely Pelletier, Kinler, Sterry, St. Martin, and Rahard, respectively (Richardson et
al., 2020).

Unfortunately, since the first until the last prosecution of blasphemy in Canada, there is no further
clarification of what blasphemous libel is. It depends on the jury on a case-by-case basis to determine
whether something is a blasphemous libel or not. By doing so, the legal certainty of blasphemy law in
Canada is based on the precedence (Ataullahjan et al., 2019). Regarding the religion that the Canadian
blasphemy law protected, of five cases, four cases were directed at blasphemy to Roman Catholic
churches and one case to a Protestant church. Thus, blasphemy in Canada not only protects one
religion like in English common law offence but instead protects all religions from being insulted.
Furthermore, the blasphemy provision in Canada is indeed not explicitly limited to protect
Christianity, but also other religions like Judaism or Islam (Fossati et al., 2020). Regarding mens rea
or the guilty intention of blasphemy, there is a difference in the case law. Some case laws consider
blasphemy as a strict liability offence (for example, Rahard) and others consider that the jury must
find the intent of the defendant blaspheme (for example, Sterry and St. Martin). However, since the
case of R. v. Prue (1999), the offences in the Criminal Code must be taken to import mens rea.
Therefore, since blasphemous libel is in the Canadian Criminal Code, the element of mens rea or
guilty intention to commit blasphemy must be taken into account. As stated in Article 296, blasphemy
in Canada has a limitation. This article limits the government to interpret blasphemy in Canada
(Bogdanova, 2018).

People who express their opinion regarding ‘religious subjects’ with ‘good faith’ and ‘decent
language’ should not be prosecuted for blasphemy. Religious subjects do not only refer to God but
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also include all people or sacred objects in religions (Sineath et al., 2016). Fiss & Kestenbaum
specified ‘good faith’ as mens rea. Therefore, if people have good intentions while expressing their
opinion even though it can be considered as blasphemy, they cannot be prosecuted. However, there
are no further explanations regarding the extent to which an opinion is required to have ‘good faith’
and be in ‘decent language’ (Abraham & Rufaedah, 2014). Overall, even though there is no written
legal definition of blasphemy, the legal certainty of Canadian blasphemy law can still be held. The
use of question of facts, previous cases (precedence), and the limitation for the government to interpret
blasphemy still can satisfy the content and the predictability of blasphemy law in Canada
(Avgoustidis, 2013).

4. Conclusion

Based on the discussion shown, the blasphemy laws are heterogeneously written by the national
legislation of Indonesia, Ireland, and Canada. In Indonesia, the legal protection of religion against
blasphemy is deeply rooted, mainly due to the position of religion as a core constitutional value.
However, the blasphemy provision still does not have strong legal certainty. The blasphemy article is
a ‘rubber article’, an article in the legal provision which does not clearly set forth the boundary
between actus reus and mens rea. The official explanation of blasphemy law is still too broad to set
limitations. Therefore, there is no certainty in the content of the law. In practice, in cases of Tajul
Muluk and Ahok, the enforcement of blasphemy law could decisively affected by structural, political,
or external pressure through the threat of public riot by conservative groups. As a result, people may
doubt what they can do or what they cannot do. Thus, the law cannot provide predictability of
blasphemy in society. The law fails to give protection to the people in the society. Meanwhile, Irish
blasphemy law has been changed in the past few years. Before, blasphemy provision was examined
in the Supreme Court because of the lack of precise legal definition of blasphemy, limitation of
religion protected, and the element of mens rea or intention. Now, Irish blasphemy law is more clear
and includes the element of mens rea. Moreover, the new blasphemy law in Ireland aims to protect
one religion and any religion in Ireland. Indeed, Irish legislators have clearly distinguished what is
considered as blasphemy and what is not. Irish government clearly defines blasphemy law as a
limitation of the freedom of expression subject to public order and morality. Canada does not regulate
its blasphemy law very strictly. As a common law country, it is a question of fact whether or not
something can be considered blasphemy. From a civil law perspective, this may undermine legal
certainty. However, Canada used precedence to keep its certainty and predictability. Even though the
law does not define blasphemy precisely, Canada protects all religions from blasphemy.
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